that addresses all significant potential risks may legitimately outweigh commercial concerns. Indeed, hydraulic fracturing must be managed and regulated in a manner that truly merits the name "best practices." As the BLM states on its website homepage, "The
[BLM] may best be described as a small agency with a big mission: To sustain the health, diversity, and productivity of America"s public lands for the use and enjoyment of present and future generations." 3 To impede the BLM"s laudable goal of proper stewardship of our natural resources, not to mention debate and discussion of the use of public natural resources in the name of commercial secrecy, regulatory efficiency, and perhaps most egregiously, "paperwork burdens," is to put commercial interests far above the prior and more general interest in careful stewardship of the environment. The BLM"s obligation to require best practices, including transparent baseline water quality testing, outweighs commercial competition concerns that trade secret law addresses. Put simply, some trade secrets must give way when broader public interests are at issue.
By writing in opposition to the Regulations, the undersigned take no position on whether hydraulic fracturing should be conducted or whether such activities actually pose any environmental, health or safety (EHS) risks. Any contrary suggestion is unintentional. Rather, we write to note that trade secrecy claims should not impede regulation and consideration of important public concerns. REV. 135, 162 (2007) (conflict between the values of trade secrecy and accountability and transparency are traditionally present in public infrastructure development; "once there is a deviation from purely commercial concerns towards other goals for which trade secrecy was not designed, like the quasigovernmental activity of providing public infrastructure, the disconnect becomes severe;") see also David S. Levine, The People's Trade Secrets?, 18 MICH. TELECOMM. AND TECH. L. REV. 61, 84 (2012) (discussing government-created trade secrets, and noting that "[r]egardless of the theoretical rationale, the concept of a "government trade secret" is an anomaly because its existence is not an incentive to encourage innovation (under the utilitarian theory) and has not been used as a weapon to prevent illegal misappropriation (as in a tort-based theory of trade secrecy). Instead, the government trade secret has a developing track record as a last-ditch basis to deny disclosure of information to the public. No proffered theory of trade secrecy, and especially no utilitarian construct, can justify or even explain such an application.") For discussion of trade secrecy in the context of environmental management and further references, see Mary L. Lyndon Our letter outlines the limited operation of trade secret law in the context of shale gas production and hydraulic fracturing. We focus on a single issue: the legal effect of trade secret law on disclosure of information that describes the ingredients, volume and location of fracturing fluid and its use. The Regulations raise a very specific question:
Assuming that information describing the chemical composition of such fluids qualifies for trade secret status in the traditional commercial setting of competition, should this reality insulate this data from disclosure when the information relates to use of common resources and raises concerns about EHS risks?
We take the position that, based solely on the parameters of trade secret law as applied to environmental risk management, the answer must be "no." As a general matter, secrecy undermines environmental risk management, which is conducted not only by businesses and administrative agencies, but also by other interested parties, from local residents to scientists, public health researchers, and medical providers. Secrecy blocks analysis of externalities and undermines readiness to prevent and remedy harms. It also truncates assessment of market and technology distortions. Economic risks are inherent in market activity, but these cannot be reduced by increasing risks to the public and the environment. should have no role in these best practices decisions. Hydraulic fracturing regulations should provide for disclosure of all information that supports the best assessment and oversight of natural gas extraction.
In fact, trade secret law itself compels this conclusion. Trade secrecy is a narrow doctrine whose essential functions are established: it creates incentives to innovate by providing limited control over secret, commercially-valuable information, and it maintains fair competition through punishment of misappropriation of that information.
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To that significant extent, it is an essential tool in our national innovation policy.
However, trade secret law does not support withholding EHS data that describes physical risks caused by the trade secret claimant. Trade secret law facilitates sharing in business relationships, but it has little to say about matters outside of its own boundaries.
It was not designed to address questions about access to information for reasons other than commercial competition. 11 When trade secret interests conflict with other values, confidentiality has often been compromised or overridden.
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Nowhere is the mismatch between trade secret law and environmental law and policy more apparent than in the regulation of hydraulic fracturing. Environmental law establishes an expectation that data describing EHS effects will be is disclosed. Indeed, environmental law finds support for its robust disclosure policies in the tort and criminal law upon which it is built. For example, it is hornbook law that one has a duty to take reasonable steps to protect and warn those who are exposed to the risks one creates. 14 Legal duties to transfer risk information appear throughout the law and these duties are to be waived only by the risk bearers, not the risk creator. Access to EHS data is justified in these laws as fair, moral and efficient.
Economists and law makers have supported disclosure as a non-intrusive way to correct market failures that cause health and environmental risks and harms. 15 Access facilitates an array of essential social and market responses that depend upon information production and sharing. Disclosure and warning enable people to know what choices they are making and to protect themselves. Maintaining chemical risk secrecy shifts the burden of uncertainty to those with little capacity to bear it and then compounds the problem by withholding the data necessary to study and respond to the exposure.
In sum, the imposition of trade secret law into environmental regulation hinders a forty-year effort to build the capacity to perceive and understand EHS impacts and to guide the economy toward a less costly relationship with our ecological infrastructure.
This has been especially true with respect to chemicals. them. Commercial rivals will often have the ability to use this technology, whereas, individuals and many government agencies will not have this capacity.
Conclusion
The BLM has the power to write regulations that require disclosure of trade secrets to the BLM, and it should wield that power to serve the public"s interest in proper stewardship of our common resources. While intellectual property law like trade secrecy offers innovators some control over market use of valuable information, it does not assure unlimited or even long-lasting control over descriptive data. As a new technology is put to work in the world, it should be evaluated. While agencies may try to accommodate the legitimate commercial concerns of trade secret owners, the assertion of trade secrecy
should not wrap the technology in an "invisibility cloak."
Intellectual property law assumes the existence of the broader framework of law, including the common law of torts and environmental law. The law is clear that trade secrecy claims should not be allowed to hinder the BLM in carrying out its goals. To abdicate the responsibility of stewarding our common resources in the name of burdensome regulation would be a high-watermark for the elevation of commercial concerns above all. That cannot, and should not, be the position of an agency as critical to environmental regulation as BLM. Therefore, the Regulations should be amended to require disclosure of all purported trade secrets to the BLM, in advance of the commencement of hydraulic fracturing and with adequate time for the BLM to fulfill its goal to effectively and thoroughly steward our natural resources.
If you have any questions or require further information, please contact the authors of this letter, Mary L. Lyndon (lyndonm@stjohns.edu) or David S. Levine (dlevine3@elon.edu).
